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§11.52

provided for in paragraph (b) of this
section.

(b) When the OED Director and the
respondent agree in writing, a deposi-
tion of any witness who will appear
voluntarily may be taken under such
terms and conditions as may be mutu-
ally agreeable to the OED Director and
the respondent. The deposition shall
not be filed with the hearing officer
and may not be admitted in evidence
before the hearing officer unless he or
she orders the deposition admitted in
evidence. The admissibility of the dep-
osition shall lie within the discretion
of the hearing officer who may reject
the deposition on any reasonable basis
including the fact that demeanor is in-
volved and that the witness should
have been called to appear personally
before the hearing officer.

§11.52 Discovery.

Discovery shall not be authorized ex-
cept as follows:

(a) After an answer is filed under
§11.36 and when a party establishes
that discovery is reasonable and rel-
evant, the hearing officer, under such
conditions as he or she deems appro-
priate, may order an opposing party to:

(1) Answer a reasonable number of
written requests for admission or inter-
rogatories;

(2) Produce for inspection and copy-
ing a reasonable number of documents;
and

(3) Produce for inspection a reason-
able number of things other than docu-
ments.

(b) Discovery shall not be authorized
under paragraph (a) of this section of
any matter which:

(1) Will be used by another party
solely for impeachment;

(2) Is not available to the party under
35 U.S.C. 122;

(3) Relates to any other disciplinary
proceeding;

(4) Relates to experts except as the
hearing officer may require under para-
graph (e) of this section;

(5) Is privileged; or

(6) Relates to mental impressions,
conclusions, opinions, or legal theories
of any attorney or other representative
of a party.
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(c) The hearing officer may deny dis-
covery requested under paragraph (a)
of this section if the discovery sought:

(1) Will unduly delay the disciplinary
proceeding;

(2) Will place an undue burden on the
party required to produce the discovery
sought; or

(3) Consists of information that is
available:

(i) Generally to the public;

(ii) Equally to the parties; or

(iii) To the party seeking the dis-
covery through another source.

(d) Prior to authorizing discovery
under paragraph (a) of this section, the
hearing officer shall require the party
seeking discovery to file a motion
(§11.43) and explain in detail, for each
request made, how the discovery
sought is reasonable and relevant to an
issue actually raised in the complaint
or the answer.

(e) The hearing officer may require
parties to file and serve, prior to any
hearing, a pre-hearing statement that
contains:

(1) A list (together with a copy) of all
proposed exhibits to be used in connec-
tion with a party’s case-in-chief;

(2) A list of proposed witnesses;

(3) As to each proposed expert wit-
ness:

(i) An identification of the field in
which the individual will be qualified
as an expert;

(i1) A statement as to the subject
matter on which the expert is expected
to testify; and

(iii) A statement of the substance of
the facts and opinions to which the ex-
pert is expected to testify;

(4) Copies of memoranda reflecting
respondent’s own statements to admin-
istrative representatives.

§11.53 Proposed findings and conclu-
sions; post-hearing memorandum.

Except in cases in which the respond-
ent has failed to answer the complaint
or amended complaint, the hearing of-
ficer, prior to making an initial deci-
sion, shall afford the parties a reason-
able opportunity to submit proposed
findings and conclusions and a post-
hearing memorandum in support of the
proposed findings and conclusions.
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